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INJUNCTION BONDS IN RATE CASES 
IMPOUNDING EXCESS ABOVE STATU- 
TORY RATES. 





It is the invariable rule of this Journal 
to steer clear of any question sub judice, 
but this does not prevent it from using the 
question in its suggestion of a timely topic 
for discussion. As such we view recent rul- 
ing by two Federal district judges, respect- 
ively in Missouri and Arkansas, that there 
should be retention of two suits for in- 
junction against enforcement of rate fixing 
statutes after it had been determined that 
plaintiffs’ cases on the merits sltiowed no 
ground for relief. 


The theory of retention, as we under- 
stand the matter, is that the rates charged 
by the railroads, while the injunctions were 
in force, were, so to speak, only tentatively 
lawful, and, it resulting that they were 
actually excessive, there arises out of the 
final disposition of these causes charges not 
wholly dissimilar to costs. ‘These the rail- 
roads should pay before they are completely 
rid of the litigation they instituted. In other 
words, the ascertainment of overcharges 
paid by patrons of these railroads is what 
may be called taxing the costs in the cases. 
There seems much of reason in this view, 
but, under our rule, we do not discuss this 
feature. 


Assuming that this is the correct view, 
then it inevitably follows, that whenever a 
public utility applies for a stay in the oper- 
ation of a rate statute or any order of a 
commission prescribing a rate, the bond, 
which should be required of it, ought to be 
ample to cover all damages and claims 
which may flow from or arise out of the 
granting of such stay. This is undoubtedly 
the rule’ as between the parties to the 
record in any case. But if there is a sort 
of .trust representation of the public by a 
State’s attorney general or an utility board, 





the cestuis que trustent in individuals of the 
public, who acquire rights against a public 
utility in a suit against their trustee, are en- 
titled to the same kind and degree of con- 
sideration as a party to the record. In- 
deed it may be said they are nossible parties 
to the record with their indentity to be 
shown at the conclusion of. the litigation. 


But, if the correct view is that over- 
charges wrongfully, but legally, enforced 
pending injunction, may in no sense be 
likened to costs of litigation, then, if our 
suggestion that private individuals are 
cestuis of the public be sound, also their 
rights just as much as, if not more than, the 
rights of the public are assailed. What, then 
should be the view of a judicial officer in 
fixing a bond upon applications for injunc- 
tions in such cases? The answer to this 
interrogatory seems just as inevitable as in 
the other view. But considering that the 
loss to these cestuis is merely damages, and 
not costs of the suit, the general rule is 
that a right of action accrues to them as ob- 
ligees upon the final determination of the 
suit for injunction. 16 Am. & Eng. Encyc. 
Law, 2d Ed. p. 456. 


So it comes around, that the view of 
these two judges brings to the front the 
duty of courts in injunctions against rates, 
lawfully imposed, if not confiscatory, in the, 
exaction of a bond as a condition to their 
being granted. Whatever discretion there 
may be in or not providing against damages 
that may arise, there should be very little 
so far as providing for the costs of litiga- 
tion is concerned. If rate payers’ losses 
are to be deemed costs to be taxed the duty 
to exact an ample bond would seem more 
imperative, than were they to be considered 
damages. 

There arises out of this subject, also, an 
interesting query on the subject of res 
judicata..If state officers in this kind of lit- 
igation represent not only the public, but 
individuals of the public, in their rights to 
the charging of just rates by public utilities, 
then an injunction bond is for the benefit 
of each of them and they may sue on it 
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and rely on the record as the basis of the 
right to recover. They may, also, do more 
than that. They may bring common law 
actions for recovery and plead the record 
in the former suit,* or it may be pleaded 
against them against reopening the ques- 
tion on its merits. But would the common 
law remedy be restricted to cases where 
there is malice or want of probable cause in 
suing out injunction? 16 Am. & Eng. 
Encyc. Law, 2d Edition, p. 453. If so the 
remedy would be greatly more theoretical 
than useful. 


This rule, however, would seem to have 
an application of which the common law 
was not thinking, as the wrong done 
consists in extortion under cover of ju- 
dlicial process, for it would seem extortion 
to make one pay for service be is entitled 
to demand more than lawfully he should be 
required to pay. Instead, therefore, of the 
independent action being confined to malice 
or want of probable cause, additionally the 
public utility should be suable for money 
had and received. 


We conclude, therefore, by suggesting 
that the cost idea may be upon money be- 
ing deposited, so to speak, with the public 
utility, or subject to future disposition, and 
it would seem, that if ample bond is not re- 
quired, in limine, for the protection of the 
depositors, the court, at least, should im- 
pound it for their possible.benefit. At all 
events, it is hardly to be thought, that the 
courts in granting these injunctions, have 
considered the possible ultimate rights of 
those who may be paying excess rates be- 
cause of their wrongful issuance. Impound- 
ing the excess above prescribed rates would 
be an ideal arrangement, because it would 
contribute to the shortening of litigation 
and leave a mere matter of distribution at 
its close, by returning excess, if any, to 
whoever has paid it. The public utility 
would merely lose use of any excess while 
litigation is pending, something it ought to 

*Since this was prepared for publication, we 


qi notice what President Wilson suggests as a stat- 
ai utory rule on this subject. Here the right is 


i urged as arising out of legal principle. 


_miscegenation would produce 





lose, if it has no right to it. As rates pre- 
scribed are presumptively correct, it is not 
a hardship for one attacking them to have 
leave to have impounded the excess above 
such rates. Whatever legislator may em- 
body the impounding idea in a statute will 
make himself remembered. 








NOTES OF IMPORTANT DECISIONS. 





LIBEL AND SLANDER — CHARGING 
WHITE MAN WITH BEING A NBEGRO.— 
There exists in Arkansas a criminal slander 
statute which makes it a misdemeanor to false- 
ly utter or publish words which among other 
things will “bring into disrepute the good name 
or character of such person so slandered.” In 
a prosecution, in which defendant was con- 
victed and the conviction affirmed, the charge 
was that the mother of prosecutrix was a 
negro and that prosecutrix was a half-breed. 
Morris v. State, 160 S. W. 387. 

The court arrives at its conclusion as fol- 
lows: “Under our statute, railroads are required 
to furnish separate coaches for the negro and 
white races, and it is unlawful to permit them 
to occupy the same coach. Street cars are also 
required to segregate the two races. Separate 
schools are also provided for white and col- 
ored children. Under our social conditions, the 
white and negro races do not mingle together 
and by law are prohibited from marrying each 
other, so that under these conditions it can- 
not be disputed that charging a white man 
with being a negro is calculated to bring into 
disrepute his good name or character. No 
one could make such a charge, knowing it to 
be false, without understanding that its effect 
would be injurious to the character of the 
person so slandered.” : 

It easily may be thought that judicial cog- 
nizance might be taken of sociological condi- 
tions and the prevalent view in a country of 
the negro being an inferior race so that to 
charge a white man with being such would 
be to attach to him a sort of presumption 
of inferiority in name or character, but to 
cite as proof statutes regarding segregation 
of races and prohibition of intermarriage be- 
tween them seems to us beside the mark. 
These statutes are constitutional only from 
the standpoint of the state’s police power in 
the conserving of its peace and the recogni- 
tion, as plausible at least, of a theory that 
inferior off- 


spring. It is not necessary to say or think 
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that these statutes regard the negro as in- 
ferior and, indeed, they are forbidden to pro- 
ceed upon this theory. 

The query, therefore, in our mind is, that, if 
they are thus barred from so regarding the 
negro, how may another statute operate dif- 
ferently than they do? Furthermore, it is 
merely inferential that a stigma is cast upon 
one’s character or good name that he is 
charged with belonging to a race inferior to 
which he belongs. It does not directly assail 
his name or character in the same way as to 
call him a thief or a grafter and when the 
operation of a criminal statute is to be con- 
sidered, its construction is narrowed more 
closely than where there is a question of civil 
damage. It might be, too, that some white 
man would not deem himself injured by such 
a charge, for we often have heard that it has 
been said to negroes that they are as good as 
whites. Why should any law interpose in be- 
half of any one so asserting? It is impos- 
sible to believe, however, that any man would 
enjoy an accusation that he was a thief, 
whether the charge were false or true. 





MONOPOLY—AGREEMENTS BETWEEN 
DEALERS IN COPYRIGHTED BOOKS CON- 
DEMNED BY THE SHERMAN ACT.—In 
Bobbs-Merrill Co. v. Straus, 210 U. S 339, it 
was held that the copyright act did not give 
the right to fix a price upon books in sales 
by retailers to purchasers, upon the principle 
that when the owner of a copyrighted book 
exercised his right to vend, this exhausted 
his right in what was vended. 

This decision was thought by New York 
Court of Appeals not to be decisive of the 
question whether dealers in copyrighted 
books could combine so as to prevent sell- 
ing to retailers, who would undercut prices 
sought by the combination to be maintained 
in the trade, and, therefore, this court believ- 
ed such an agreement was under the shelter 
of the copyright act and, therefore, not con- 
demned by the anti-trust act. This holding 
the Supreme Court reverses. Straus v. Amer- 
ican Publishers’ Assn., 34 Supp. Ct. 84. 

It is difficult to see how this case could 
have been held not to be controlled by the 
Bobbs-Merrill case, the principle in which was 
that to vend meant there was merely an ex- 
clusive first vendor, except on the theory that 
an agreement about who should be entitled 
to become vendees was action prior to vend- 
ing, a phase or distinction that the Supreme 
Court does not discuss, seeming to be surprised 
that the New York court, or at least a majority 
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of it, (there being dissent by three judges), 
should not have regarded the Bobbs-Merrill 
case as controlling. 


We see, therefore, that all that the copy- 
right act does is to give to its owner the right 
to be the exclusive first vendor, but he must 
vend his exclusive property just as any other 
vends what he alone owns, and not make such 
right the basis of an agreement to create a 
monopoly in copyrighted articles. One owner 
of a copyright has no more connection with 
another owner of another copyright than one 
dealer in grain with another. 








RECENT DECISIONS BY NEW YORK COUN- 
TY LAWYERS ASSOCIATION COMMIT- 
TEE ON PROFESSIONAL ETHICS.* 





In answering questions this Committee acts 
by virtue of the following provisions of the 
by-laws of the Association, Article XVI, Sec- 
tion III: 

“This Committee shall be empowered when 
consulted to advise inquirers respecting ques- 
tions of proper professional conduct, reporting 
its action to the Board of Directors from. time 
to time. 

It is understood that this Committee acts on 
specific questions submitted ex parte, and in its 
answers bases its opinion on such facts only 
as are set forth in the question. 

Question No. 46.—In the opinion of the 
Committee would it be considered unethical for 
a lawyer to send the following form of letter to 
members of the Bar with whom he has a per 
sonal acquaintance: 

“Dear Sir: 

In the course of your practice, you occasion- 
ally are restrained to prosecute actions to re- 
cover damages for injuries sustained through 
negligence. If you do not keep in close touch 
with the different decisions of the Courts as 
they are handed down daily, you may exper- 
ience difficulties in framing a proper complaint. 

If you will send to me a full statement of the 
facts in any of your accident claims, I will 
draw the complaint for you, and a trial memo- 
randum applicable to such case, and charge 
you for my services ten per cent of the amount 
of the recovery or settlement. In the event of 
no recovery, or settlement, no charge will be 
made. 

Trusting we may be able to do some business 
together in. the near future, I am,” 

*Former decisions reported in 465 Central Law 
Journal 77. 
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Answer No. 46.—In the opinion of the Com- 
mittee, it is requisite that members of the le- 
gal profession should aim to preserve its dig- 
nity. They regard the direct and general soli- 
citation of professional employment as undig- 
nified, for this reason, they disapprove the ap- 
peal for business suggested in the question; 
they also consider that such appeal might be 
construed as intimating a willingness to ac- 
cept professional employment regardless of the 
merits of the case, which they also disapprove. 
The Committee takes this opportunity to call 
attention to Canon 27 of the American Bar 
Association respecting the solicitation of pro- 
fessional employment, which Canon reads in 
part as follows: 

“.. ... The publication or circulation of 
ordinary simple business cards, being a mat- 
ter of personal taste or local custom, and some- 
times of convenience, is not per se improper. 
But solicitation of business by circulars or ad- 
vertisements or by personal communications 
or interviews, not warranted by personal rela- 
tions, is unprofessional ... bear 

Question No. 48.—I am advised that it is 
not unusual in this community for auction- 
eers, who conduct sales of real property in 
foreclosure suits, to divide their auctioneer’s 
fee with the Referees who are appointed by the 
courts to make such sales. Does not the Com- 
mittee consider such a practice on the part of 
referees to be unprofessional? 

Answer No. 48.—The Committee is not ap- 
prised otherwise than by the question that the 
practice mentioned is ever indulged; it would 
be loath to believe that it is either usual or not 
unusual: but it considers such action would be 
grossly improper. 








THE CONSTITUTIONALITY OF OR- 
DINANCES PASSED BY MUNICI- 
PAL CORPORATIONS IMPOSING 
PENALTIES FOR OFFENCES AL- 
READY DECLARED PUNISHABLE 
BY STATE LAWS. 


The constitutional right of the state legis- 
lature to delegate to a municipal corpora- 
tion power to regulate ordinances imposing 
penalties for offences already declared pun- 
ishable by state laws has its source in the 
general powers vested by the constitution to 
create municipal corporations by charters 
with the right to exercise political, legis- 
lative, and police powers for local civil gov- 





> 2 ' 
ernment within the boundaries of the cor. 


poration. The principle is well settled by 
preponderance of authorities that the state 
legislature has the constitutional right to 
grant a municipality power to regulate by 
ordinance subjects which are already coy- 
ered by the state law.’ In Teiser v. McDavid, 
supra, the court held that, ‘There is nothing 
in our constitution that prohibits the legis. 
lature from clothing our municipal govern 
ments with legislative power to prohibit 
and punish by ordinance any act made penal 
by the state law, when perpetrated within 
municipal limits and such an ordinance is 
not invalidated because it prescribed the 
same penalties as the state law for the com- 
mission or omission of the same act. Neith- 
er is it any objection to such an ordinance 
that the offender may be tried and punished 
for the same act under both the ordinance 
and the state law. A conviction or acquit 
tal by the municipal courts under such an 
ordinance is no bar to a prosecution under 
the state law, neither is such an ordinance 
invalid because the trial thereunder is with- 
out a jury.” Liedeman, in his work on Po- 
lice Power, § 212, says, that ‘a large part of 
the police power of the state is exercised by 
the local governments of municipal corpo- 
rations, and the extent of their police pow 
er depends upon the limitations of their 
charters. They are creatures of the state, 
and the superior control of the state is al- 
most without limit. The police power of a 
municipal corporation must depend upon 
the will of the legislature, and in order that 
a city, town or county may exercise a par- 
ticular police power, it must be fairly in- 
cluded in the grant of powers by the char- 
ter.” 


The ground upon which the decisions di- 
verge is whether a municipal corporation 
may impose penalties for the commission of 
acts which by the state law are declared to 


(1) Rogers v. Jones, 1 Wend. 261, 19 Am 
Dec. 493: Mobile v. Allaire, 14 Ala. 400; Thiesen 
v. McDavid (Fla.), 16 Southern 321, 26 L. R. A 
234: Brooklyn vy. Toynbee, 31 Barb. 382; Me- 
Inerney y. Denver, 17 Colo. 302; re John, 55 
Kan. 694, 41 Pac. 956; ex parte Douglas, 1 Utab 
108; Hood v. Van Glahn, 88 Ga. 415. 
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be crimes under a general or express au- 
thority delegated by the legislature.? In 
Mobile v. Allaire, supra, where a city ordi- 
nance within the city limits, and its validity 
was questioned, the court said: ‘The ob- 
ject of the powerconferred by the charter, 
and the purpose of the ordinance itself was 
not te punish for an offense against the 
criminal justice of the county, but to pro- 
vide a mere police regulation for the en- 
forcement of good order and quiet within 
the city limits of the corporation. So far 
as an offense has been committed against 
the public peace and morals, the corporate 
authorities have no power to inflict punish- 
The offense against the 
corporation and against the state are dis- 
tinguishable and wholly disconnected, and 
the prosecution, at the suit of each, pro- 
ceeds upon a different hypothesis. The one 
contemplates the observance of the peace 
The other has 
a more enlarged object in view,—the main- 
the peace and dignity of the 


ment. 


and good order of the city. 


tenance of 
state.’ 


(2) Rogers v. Jones, 1 Wend. 261, 19 Am. 
Dec. 493; Mobile’y. Allaire, 14 Ala. 400; Mobile 
v. Rouse, 8 Ala. 515; Greensboro vy. Mullins, 13 
Ala. 314; Amboy v. Sleeper, 31 Ill 499; State v. 
Gunesey, 17 Minn. 72; Brownville v. Cook, 4 
Neb. 101; Levy v. State, 6 Ind. 281; St. Louis v. 
Bentz, 11 Mo. 61; State v. Gordon, 60 Mo. 383; 
The State vy. Young, 3 Kan. 445; Hutchings v. 
Scott, 4 N. H. (N. J.) 218; Schaffer v. Mumma, 17 
Md. 381, 79 Am. Dec. 656; Hagerstown v. Dech- 
ert, 32 Md. 269; State v. Oleson, 26 Minn. 507, 5 
N. W. 959; Odgen v. City of Madison, 111 Wis. 
413, 87 N. W. 568; 55 L. R. A. 506; Peaple v. 
Hanchan, 75 Mich. 611; Blatchley v. Moser, 15 
Wend. 215; Thiesen vy. McDavid, supra, McIner- 
ney v. Denver, supra., 

(3) Re Sic, 73 Cal. 142; 14 Pac. 405; Savannah 
v. Hussey, 21 Ga. 80, 68 Am. Dec. 452; Reich v. 
State, 53 Ga. 73; 21 Am. Rep. 265; Kahn v. Macon, 
95 Ga. 419; 22 S. E. 641; Moran y. Atlanta, 102 
Ga. 840, 30 S. E. 298; Kassell v. Savanah, 100 
Ga. 491, 32 S. E. 147; Penneston vy. Newman, 117 
Ga. 700, 45 S. E. 65; Foster v. Brown, 55 Iowa 
686, 8 N. W. 654; Ex parte Bourgeous, 60 Miss. 
63, 45 Am. Rep. 420; Washington v. Hammond, 
76 N. C. 34; State v. Keeth, 94 N. C. 433; Walsh 
v. Union, 13 Or. 589, 11 Pac. 312; Raleigh v. 
Dougherty, 3 Humph. 11, 39 Am. Dec. 149; Judy 
v. Lashly, 50 W. Va. 628, 57 L. R. A. 413, 415. E. 
197; see note 1 L. R. A. 382. 

(4) Fox v. Ohio, 5 How. 410, 12 L, Ed. 213; 
Mowe vy. Illinois, 14 How. 13, 14°L. Ed. 306; 
Slaughter vy. People, 2 Dough. (Mich.) 334. 

(5) State v. Keith, 94 N. C. 933; Menken v. 
Atlanta, 78 Ga. 668, 2 S. E. 557; Re Sec., supra. 

(6) State v. Cowan, 29 Mo. 330. 





There is a class of cases that hold that 
the party may be punished under both the 
state and the municipal law.* Another 
class of cases held that a state cannot pun- 
ish by ordinance what is already on offense 
by the statutes.° In some cases it is held, 
on the ground that the constitution forbids 
that a person be twice punished for the 
same offense, that a conviction under an or- 
dinance may be pleaded as a bar to a prose- 
cution in the state court for the same act.® 


Judge Dillon in his work on Municipal 
Corporation, § 368, in speaking about the 
general principles to be extracted from the 
authorities. says: “Where the act is in its 
nature one which constitutes two offenses 
—one against the municipal government,— 
the latter may be constitutionally authorized 
to punish it, though it be also an offense 
under the state law; but the legislative in- 
tention that this may be done ought to be 
manifest and unmistakable, or the power 
in the corporation should be held not to ex- 
ist. Where the act or matter covered by 
the charter or ordinance and by the state, 
law is not essentially criminal in its nature 
and is one which is generally confided to 
the supervision and control of the local 
government of cities and towns, but is also 
of a nature to require general legislation 
the intention that the municipal govern- 
ment should have power to make new, fur- 
ther, and more definite regulations, and en- 
force them by appropriate penalties, will be 
inferred from language which would not 
be sufficient were the matter one not spe- 
cially relating to corporate duties, and fully 
provided for by the general laws.” 


Having considered the constitutionality 
of the question it will now be pertinent to 
turn to the principle involving the dual pun- 
ishment. The principle may be formulated 
that an offender cannot be placed twice in 
jeopardy for the same offense, but he can 
be placed twice in jeopardy for the same 


act. For example, if the offender has been 
once, in the municipal courts, put in jeop- 
ardy for the offense involved in the infrac- 


| tion of the municipal law he cannot again, 
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by the municipal authorities, be put in 
jeopardy for the same, but such jeopardy 
will not shield him from trial and punish- 
ment by the state authorities for the dis- 
tinct and independent offense, though in- 
volving the same act that grows out of the 
transgression of the state law.’’ The court 
held that where a Code (§ 680) confers on 
cities and towns power to enact ordinances 
necessary and proper to provide for the 
safety, morals, order, and comfort of such 
corporations, an ordinance of an incorpo- 
rated town denouncing assaults, affrays, and 
the use of blasphemous language is consti- 
tutional and valid, though the same penal- 
ties are prescribed and defined by the penal 
code. In Thiesen v. McDavid, supra, Mr. 
Justice Taylor summarizes the subject in a 
very able manner. He said: “In avoidance 
of the theory that such a status of the law 
subjects the offender to the constitutionally 
inhibited second jeopardy and punishment 
for the same offense, the question is assim- 
ilated to the dual trial and punishments, 
the one in the federal courts, the other in 
the state tribunals, that follow the same act 
when it infracts both a state law and con- 
gressjonal legislation. Insteal of its result- 
ing in two trials and punishments for the 
same offense within the contemplation of 
the constitutional inhibition, it is regarded 
as two distinct offenses growing out of the 
same act; the one being a transgression of 
the state law, and the other an infraction of 
the municipal law. A crime is defined by 
Blackstone (4 Bl. Com. 5) as being an act 


(7) St. Louis v. Cafferata, 24 Mo. 94; State v. 
Sly, 4 Or, 277; Howe vy. Plainfield, Treasurer, 37 
N. J. L. 145; Brooklyn v. Toynbee, 31 Barb. 282 
Megowan v. Com., 2 Met. (Ky.) 33; Waldo v. 
Wallace, 2 Ind. 569; Van Buren y. Wells (Ark.), 
14 S. W. 38; 22 Am. St. Rep. 214; State v. Four- 
cade, 45 La. Ann. 717; 13 South. 187, 4 Am. St. 
Rep. 249; Hughes vy. People, 8 Colo. 536, 536, 9 
Pac. 50; State v. City of Topeka, 36 Kan. 76, 12 
Pac. 310, 59 Am. Rep. 529; State v. Bergmann, 6 
Or. 341; State v. Williams, 11 S. C. 288; Green- 
wood v. State, 6 Baxt. (Tenn.) 567, 32 Am. Rep. 
539; Johnson v. State, 59 Miss. 543; Wragg v. 
Penn, Tp., 94 Ill. 11, 34 Am. Rep. °199; Brown- 
worth v. Cook, 4 Neb. 101; Mobile v. Allaire, 14 
Ala, 400; State v. Ludwig, 21 Minn. 202; State v. 
Lee, 29 Minn. 445; Plattsburg v. Trumble, 46 
Mo. App. 459; De Soto v. Brown, 44 Mo. App. 148; 
Nashville v. Linds, 12 Lea. 499; Liberman v. 
State, 26 Neb. 464. 





committed or omitted in violation of a public 
law either forbidding or commanding it. 
Within the contemplation of the constitu- 
tional inhibition against dual jeopardy for 
the same offense, our municipal govern- 
ments are regarded as separate and distinct 
bodies politic from the government of the 
state, so that the same act may be a viola- 
tion of, and consequently a crime against, 
the laws of both governments ; the criminal 
aspect of the act consisting of its violation 
of law. The offense, so far as the munic- 
ipality is concerned, is complete, independ- 
ent, and distinct when a municipal law is 
violated, and the punishment follows from 
a violation of its law without reference to 
the infraction of the law of any other gov- 
ernment. The constitution does not prohibit 
a second jeopardy for the same act, but for- 
bids the ‘second jeopardy for the same 
offense.” F. BrecHeERr. 
Toledo, Ohio. 








JUDGMENTS NON OBSTANTE 
VEREDICTO 





The Pennsylvania Act of April 22, 
1905, P. L. 1908, p. 286, reads as follows: 

“That whenever, upon the trial of any 
issue, a point requesting binding instruc- 
tions has been reserved or declined, the 
party presenting the point may, within 
time prescribed for moving for a new 
trial, or within such other or further time 
as the court shall allow, move the court 
to have all the evidence taken upon the 
trial duly certified and filed so as to be- 
come part of the record, and for judg- 
ment non obstante veredicto upon ‘the 
whole record, whereupon it shall be the 
duty of the court, if it does not grant a 
new trial, to so certify the evidence, and 
to enter such judgment as should have 
been entered upon the evidence, at the 
same time granting to the party against 
whom the decision is rendered an ex- 
ception to the action of the court in that 
regard. From the judgment thus entered 
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either party may appeal to the Supreme 
or Superior Court, as in _ other cases, 
which shall review the action of 
the court below, and enter such judg- 
ment as shall be warranted by the evi- 
dence taken in that court.” 

In Slocum v. New York L, I. Co., 33 
Sup. Ct. Rep. 523, the United States Su- 
preme Court decided, that the entering 
of judgment n. o. v. in such a case was in 
conflict with the seventh amendment to 
the U. S. Constitution, saying, “in suits 
at common law * * * the right of 
trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise 
re-examined in any court of the United 
States, than according to the rules of the 
common law.” ‘This case was affirmed 
five weeks later in Pedersen v. Delaware 
L. & W. R. R. Co., 33 Sup. Ct. 648. Both 
of these cases arose in Pennsylvania. 

Justice Van Devanter delivered the 
opinion in both cases. In the first case, 
Justice Hughes and three other justices 
dissented; in the second case there was 
no dissent on this point, and it must now 
be considered settled, that no judgment 
non obstante veredicto can be entered “in 
any court of the United States.” The 
question is one of those narrow points 
always arising in any dualistic system of 
religion, philosophy, law or any other 
matter within the realm of intellect; 
about it argument pro and con can be 
kept up ad calendas Grakas without read- 
ing any definite solution, but each man 
has to make his choice. : 

We shall not continue the argument, 
whether we feel most inclined to agree 
with the deciding five, or with the dis- 
senting four. The question has been set- 
tled, for the present at least. 

What interests us is, what effect will 
these decisions have upon the Pennsyl- 
vania statute and practice, and upon simi- 
lar statutes and practice in other states? 

Can courts in the various states, after 
these decisions, continue to enter judg- 





ments n. 0. v., either according to com- 
mon law; or in conformity with state 
statutes? 

The U.S. S. Ct. in the two cases cited 
says that such judgments are in conflict 
with the Seventh Amendment of the Con- 
stitution. At first glance, you would 
think this to be a sufficient answer. If 
such judgments are against ‘any part of 
the Constitution, surely no judge of any 
court can set himself above the Consti- 
tution and enter a form of judgment pro- 
hibited thereby. 

But, the seventh amendment uses the 
following words, “No fact tried by a jury 
shall be otherwise re-examined in any court 
of the United States.” It does not say “in 
any court in the United States,” nor “in any 
court of any of the United States.” It ap- 
pears always to have been construed as 
having reference to Federal Courts only. 
If this construction is correct (the pro- 
vision seems to be part of the bill of rights), 
the seventh amendment in itself is not suf- 
ficient to defeat any contrary law or prac- 
tice in any of the states. 

The question is, however, whether other 
provisions of the U. S. Constitution taken 
together with the now established construc- 
tion of the Seventh Amendment, will not 
compel the State Courts to abandon their 
practice and to declare void the statutes 
recognizing this form of judgment. 

Article VI, Sec. 2 says: “This consti- 
tution shall be the supreme law 
of the land; and the judges in every state 
shall be bound thereby, anything in the con- 
stitution or laws of any state to the con- 
trary notwithstanding.” 

The constitution of Pennsylvania is not 
in conflict with the seventh amendment in 
so. far as trial by jury is concerned, Sec. 
of Art. I saying, “Trial by jury shall be as 
heretofore, and the right thereof remain in- 
violate.” In other words, it refers to the 
common law. 

The Act of 1905, however, changes the 
common law in this respect, and it is a 
question whether it is not in conflict with 
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the Pennsylvania constitution, which de- 
clares that the right to trial by jury “as 
heretofore” shall “remain inviolate.” 


In other words, the Pennsylvania Con- 
stitution guarantees to the persons enter- 
ing its courts trial by jury according to the 
common law. The Pennsylvania Supreme 
Court has decided that the Act of 1905 is 
not in violation of this right, while the 
United States S. Ct. holds that it is. It is 
agreed, that the common law in question is 
the common law of England as it existed 
prior to the Independence of the United 
States, that is,"a law embracing and bind- 
ing on, both the Union and its separate 
members: But then arises the question: 
who can authoritatively interpret this law? 
Is an interpretation put thereon by U. S. 
Sup. Ct. of any binding force on the State 
Courts? 

We shall not try to give any direct an- 
swer to this question, but call attention to 
another section of the U. S. Constitution. 
Art. IV, Sec. 2, “The citizens of 
each state shall be entitled to all privileges 
and immunities of citizens in the several 
states.” Whatever the words “privileges 
and immunities” may embrace, there can be 
no doubt but that trial by jury is included 
among them. For this reason, no state 
granting trial by jury in common law cases 
to its own citizens, can withhold such trial 
from citizens of other states. But is it not 
a reasonable corollary, that no state can 
grant to citizens of other states “privileges 
and immunities” which it withholds from 
its own citizens? The meaning of the sec- 
tion undoubtedly is, that as far as private 
rights are concerned, all citizens of the 
United States are to be treated as citizens 
of each individual state, and not as aliens; 
that they shall have the same “privileges 
and immunities” as resident citizens, no less, 
no more. Also that all citizens of any par- 
ticular state shall have the same “privileges 
and immunities.” 


says: 


’ 


Now, Art. III, Sec. 2, established a spe- 
cial forum (The United States Courts) 
where citizens of one state may sue or be 





sued by citizens of another state, but the 
cases, both as to matter and as to form, are 
to be treated according to the law of the 
state where the court of first instance sits; 
the same courts are also given jurisdiction 
in cases between citizens of the state and 
citizens or subjects of any foreign country. 


Then the situation is this: In Pennsyl- 
vania where one citizen sues another in a 
State Court, and one of them at the end of 
the testimony requests binding instructions, 
which request is reserved or denied, the 
one preferring such request may then, by 
following a certain procedure, move for 
judgment n. o. v., which under the decisions 
of the U. S. Supreme Court means, that 
facts submitted to a jury can be re-exam- 
ined by the court, in other words, under 
the same decisions: under certain circum- 
stances one citizen of Pennsylvania may 
deprive another of the “privilege and im- 
munity” of a trial by jury. 


3ut if a citizen of Pennsylvania sues a 
citizen of another state (which was the 
case in the two cases referred to) in Penn- 
sylvania and in accordance with Art. III, 
Sec. 2, of the Federal Constitution brings 
his action in the proper U. S. Court, he 
cannot, under similar circumstances move 
for or obtain a judgment n. o. v. Even if 
the suit was brought in a State Court, the 
defendant could remove it to the proper 
Federal Court. 

The result then, is that as far as jury 
trials are concerned, not only citizens of 
any other state but, under Art. ITI, Sec. 2, 
of the. Constitution, any Hottentot have 
greater “privileges and immunities’ in 
Pennsylvania, than the citizens of Penn- 
sylvania itself. 

Out of this anomaly there are but two ex- 
its: Either the United States Supreme 
Court must submit to the Pennsylvania Su- 
preme Court, or the latter must submit to 
the former. Which would be the more 
proper and reasonable and the most in ac- 
cordance with our scheme of government? 


AxeEL TEISEN. 
Philadelphia, Pa. 
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EVIDENCE — VARYING WRITTEN CON- | hereof of delivering to Mr. H. J. Hapgood, treas- 


TRACT 





OAK RIDGE CO. v. TOOLE. 





Court of Chancery of New Jersey. Nov. 1, 


1913. 





88 Atl. 827. 





Where the parties to an agreement stipulated 
at the time it was made that it was to have 
no binding effect upon them, such an agree- 
ment, though executed, was of no force and ef- 
fect at law or in equity. 





LEWIS, V. C. The defendant in this case 
entered into a written agreement with the 
complainant to convey a tract of land on East 
Thirty-Third street, in the city of Paterson, 
N. J., 50 feet by 125 feet as part consideration 
for a house and lot conveyed to the defendant. 
The defendant in making the conveyance pre- 
sumed that he had legal title to the lots, but, 
after entering into the agreement, the parties: 
discovered that he had title only to a tract 100 
feet in depth. When the complainant discov- 
ered the defective title, he called upon the de- 
fendant to secure the additional 25 feet pro- 
vided for in his deed to the complainant. They’ 
had some consultations about the matter and 
finally met in the office of Sherwood & Lock- 
wood, real estate agents in the city of Pater- 
son, N. J. At the time of the meeting they 
were accompanied by their respective attor- 
neys. After some discussion of the subject of 
meeting, they entered into an agreement where- 
in the defendant contracted that if he did not 
Perfect his title to the premises, 298 and 300 
East Thirty-Third street, Paterson, N. J., the 
tract in question, within two months from 
that date, that he would purchase from the 
Oak Ridge Company said premises at the price 
of $2,000. The agreement is as follows: “Pat- 
erson, N. J., April 13, 1912. Whereas on the 
thirteenth day of April, nineteen hundred and 
twelve, John Toole and Margaret Toole, his 
wife, of the city of Paterson, did give a war- 
tanty deed of property known as Nos. 298 and 
300 East Thirty-Third street, Paterson, N. J., 
to the Oak Ridge Company, a corporation of 
the state of New York, and whereas it appear- 
ing that the said John Toole and wife, did not 
have title to the rear portion of said lots, fifty 
by twenty-four feet, now therefore: It is agreed 
by and between the parties hereto that if said 
John Toole does not perfect his title to the 
Said parcel within two months from the date 





urer of the Oak Ridge Company, evidence that 
he, the said John Toole, has secured and re- 
cerded a deed for said rear portion, it is furth- 
er agreed by and between the parties hereto 
that if the said John Toole is unable to per- 
fect title as herebefore stated then and in that 
event, he agrees to purchase from the Oak 
Ridge Company, the said property Nos. 298 and 


.300 East Thirty-Third street, for and at the 


price of two thousand dollars. In witness 
whereof the parties hereto have hereunto set 
their hands and seals the day anc year first 
above written. (Signed) John Toole. (Signed) 
The Oak Ridge Company, H. J. Hapgood, 
Treasurer. Signed, sealed and delivered in 
the presence of Albin Smith.” 


The evidence of the complainant was that 
the defendant did not perfect his title in the 
manner aforesaid and that it is entitled to a 
decree compelling the defendant to repurchase 
the land for $2,000. The defendant admits the 
execution of the agreement and insists that 
the contract in question was signed by the 
parties for “selling purposes,” on the under- 
standing that it would not be considered bind- 
ing on the defendant. The treasurer of the 
Oak Ridge Company at the hearing was the 
only witness for complainant and insisted that 
no such understanding had been had or ar- 
rangement been made. The defendant alleged 
that he had given complainant the agreement 
upon the representation of Mr. Hapgood that 
there would be no trouble about it, that it would 
not be used at any time, and_ that 
his company simply wanted it for “selling 
purposes.” The defendant was corroborated 
by the testimony of his attorney, Mr. Lynch, 
and by a witness, Miss Lockwood. Both these 
witnesses stated that they heard the conversa- 
tion between Mr. Toole and Mr. Hapgood, treas- 
urer of the Oak Ridge Company, to the effect 
that the price named in the agreement was 
placed there for “selling purposes,” and that 
there was no understanding between the par- 
ties that Toole should take back the lots at 
the sum of $2,000. 

[1] The complainant’s attorney, who was, as 
heretofore stated, present at the time of the 
meeting in the office of Sherwood & Lockwood, 
testified that his understanding at the time of 
the execution of the agreement was that. the 
sum of $2,000 was inserted in it for “selling 
purposes.” It has transpired since the making 
of the agreement that the defendant has per- 
fected his title to the premises in question, and 
that he has offered to deed the complainant 
the additional property. A letter was offered 
in evidence showing that in July, about two or 
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three months after the agreement for the pay- 
ment of the $2,000, the complainant called upon 
Toole to make good his. agreement. There 
was a further extension of time granted to the 
defendant Toole, by the complainant; but what 
period of time that extension covered is not 
shown clearly by the evidence, except that it 
was very indefinite. It is unnecessary, how- 
ever, for the disposition of this case to deal 
with the evidence regarding the extension of 
time granted by the complainant to the defend- 
ant for the fulfillment of his contract. The 
defendant’s solicitor did not urge this branch 
of the case upon argument. He rests his de- 
fense upon the ground that the agreement, 
while signed by his client, was to have no 
binding effect upon him. I think his position 
is well taken, and I agree with his view of the 
case. In O’Brien v. Paterson Brewing & Malt- 
ing Co., 69 N. J. Eq. 117, 61 Atl. 437, practical- 
ly all the questions involved in this issue are 
thoroughly and exhaustively discussed by the 
learned Vice Chancellor. This case, it seems 
to me, establishes the rule that if the parties 
to an agreement stipulated at the time that 
it was made that it was to have no binding ef- 
fect upon them, then, notwithstanding their 
execution of, the agreement, such a contract is 
of no force and effect at law or in equity. 


[2] The rule now so well established in 
equity, admitting parol evidence to show for 
what purpose the written agreement was ex- 
ecuted, was properly invoked by the defendant. 
The evidence leaves no doubt in the court’s 
mind that in this issue the agreement between 
the complainant and the defendant was made 
for the purpose as stated by the latter and his 
witnesses. It is inequitable and unjust, there- 
fore, for the complainant to enforce the agree- 
ment of April 13th. I think the defendant in 
finally offering a deed to the complainant for 
the additional property has done all that is re- 
quired of him, and, if the complainant asks it, 
will give him relief by a decree directing the 
defendant to make the conveyance as afore- 
said. 


The precise terms of the decree may be 
settled by me upon notice. 


Note.—Parol Evidence to Show That a Con- 
tract in Writing Was Not Intended as Such— 
The instant case does not place its ruling upon 
the rule it enforces being one in equity only. 
though it is an equity case and the case it cites 
is such. Other cases do not refer to the mat- 
ter as a rule in equity, but treat it as a rule of 
law, or as a rule not coming within the scope of 
the rule against admitting parol evidence to vary 
or contradict a writing. 

Thus it is to be observed that the instant case 
was a suit in equity, and though the opinion said 





an agreement with a stipulation mentioned | was 
“of no force and effect at law or in equity,” the 
case upon which it was bottomed is also an 
equity case, O’Brien v. Patterson Brewing & 
Malting Co., 60 N. J. Eq. 117, 61 Atl, 437. There 
it was said: “It has been said that the rule sus- 
taining the sanctity of written contracts against 
parol evidence is as strictly maintained in equity 
as at law, but I cannot admit the accuracy of 
that statement. I have made a careful examina- 
tion of the authorities and find they do not sus- 
tain it except in the matter of the true construc- 
tion of a contract. But when we come to inquir- 
ing into the objects and purposes of aw riting, 
equity is more liberal and will not permit a 
written contract to be used for purposes for 
which it was not intended.” This cites Stonten- 
burgh v. Tompkins, 9 N. J. Eq. (1 Stock) 332, 
336, speaking of this as a rule of equity, where- 
under: “There is a great difference between in- 
troducing parol evidence for the purpose of show- 
ing the circumstances which make it inequitable 
and unconscientious that the express’ intention 
should be carried out.” 

Justice Field, when on California Supreme 
Court, in stating the reason of the rule making 
parol evidence admissible in equity to show that 
a deed absolute on its face was intended as a 
mortgage, said: “The rule which refuses the 
admission of parol evidence to contradict or 
vary written instruments is directed to the lan- 
guage employed by the parties. That language 
cannot be qualified, but must be left free to 
speak for itself. The rule does not exclude in- 
quiry into the objects and purposes of the par- 
ties in executing the instrument.” 

In Colonial Park Estates v. Massart, 112 Md. 
648, 77 Atl. 275, it was said: “Although parol 
evidence is inadmissible to vary or contradict 
the terms of a written agreement, it is well set- 
tled that such evidence is admissible to show that 
a particular written paper was never intended 
as the binding record of a contract  be- 
tween the parties. And this has been held to 
be true even though the paper writing in ques- 
tion be in the form of a contract and bear the 
signatures of those named in it as the contract- 
ing parties. We distinctly held this to be the 
law upon the authority of many cases, both Eng- 
lish and American cited by us in the Southern 
Advertising Co. v. Metropole Co. 91 Md. 61-8.” 

In Burke vy. Dulaney, 153 U. S. 228, 38 L. Ed. 
608, it was said: “The rule that excludes parol 
evidence in contradiction of a written agreement 
presupposes the existence in fact of such an 
agreement at the time suit is brought. But the 
rule has no application if the writing was not 
delivered as a present contract, and parol evi- 
dence was admissible to show that there never 
was any concluded binding contract entitling the 
party who claimed the benefit of it to enforce its 
stipulations.” 

As long as a writing is intended to have the 
effect it stands for as a w riting, parol evidence 
is inadmissible to vary its terms. Therefore, it 

was said: “Of course, parol evidence to the ef- 
fect that the defendant was not to pay his own 
note, and that it was to be paid from the funds 
(of A.) in and of itself tended to vary the terms 
of the notes and would have been inadmissible 
for that reason (citing authority). Manifestly 
this evidence did not tend to show that the notes 
were delivered conditionally or were not intend- 
ed to. have effect as notes, and therefore the evi- 
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dence was not admissible on that theory.” The 
evidence, however, of why the notes were made, 
including as it did this purpose, beneficial alone 
to plaintiff—was held admissible to establish de- 
fendant’s defense of want of consideration as be- 
tween defendant and plaintiff.’ Bryan v. Sulli- 
van, 128 N. Y. Supp. 632. 

In another New York case it was said: “There 
is nothing new or startling in holding that parol 
evidence may be given to show that a writing 
purporting to be a contract was not, in fact, in- 
tended by the parties as such,” for which a great 
number of N. Y. cases are cited. Nightingale v. 
Eagle, 126 N. Y. Supp. 339, 341, 141 App. Div. 
386. 

In First Nat. Bank v. Burney, 90 Neb. 432, 
133 N. W. 647, it was held that ‘the rule against 
the admission of parol evidence to vary or con- 
tradict a written instrument, excluded oral testi- 
mony to show that a note was delivered to plain- 
tiff to be his obligation only to hold it until the 
happening of another event when it was to be 
returned to signer and that the said other event 
did happen. This exclusion was upon the ob- 
jection that the terms of the note would be va- 
ried or contradicted by parol evidence. But it 
would seem that the court rendering this deci- 
sion did not consider that this evidence touched 
the purpose of the delivery of the note sued on, 
because previously it had ruled that defendants 
could show by parol testimony ‘ ‘the real ,purpose 
for which they executed the note in suit,” saying 
also: “This court has long been committed to 
this salutary rule and we can see no good rea- 
son for departing from it.” Davis v. Stems, 85 
Neb. 121, 122 N. W. 672. If these two cases 
are reconcileable it is difficult for us to see how. 
If the first above cited does not show purpose 
of execution other than that it should be en- 
forceable against the maker, we do not see what 
it does show. 

In, Heitman v. Commercial Bank of Savannah, 
7 Ga. App 740, 68 S. E. 51, the court, speaking of 
the case being before it on former appeal, said: 

“The point decidéd when the case was here be- 
fore was that there was error in disallowing a 
plea which set up that the note and the accom- 
panying letter had never been delivered to or 
accepted by the bank as a binding contract, but 
were merely held by them in the nature of an es- 
crow, until another person named Peeples should 
affix his signature. It was further held that 
such a plea did not contradict the terms of the 
writing, but that the defendants would not be 
allowed to set up a state of facts which contra- 
dicted either the letter or the note.” When the 
case was sent back and defendants offered an 
amendment to their plea it was held right- 
fully rejected because, ‘“‘When a written contract 
expressly recites that it is made for one pur- 
pose, it is not competent (in the absence of a 
claim of fraud, accident or mistake) to show by 
parol that it was made for another inconsistent 
purpose.” We take it that this is only true, when 
the note is admitted to have been given in a pre- 
sent binding contract in either event, that is to 
say if the note was intended at the time to. be 
binding, though it happened that as to one of the 
purposes it would not in law be binding, that is 
the one not expressed in the writing. We think 
the principle is well established, but its appli- 
cation may vary greatly—or be denied applica- 
tion in one court and recognized in another. 
Proof, too, ought to be’ very convincing to dis- 
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ITEMS OF PROFESSIONAL 
INTEREST. 





MEETING OF THE OKLAHOMA BAR ASSO- 
CIATION. 

The Oklahoma Bar Association met at Okla- 
homa City, December 29th and 30th, 1913. One 
of the particular topics was that of the Judic- 
iary of the state and making the election of 
the judges non-partisan. Resolution of that is- 
sue were adopted by the Association. The 
method proposed is to secure an amendment 
to the present constitution providing that all 
Judges in the state, from county Judges to 
Supreme Judges, shall be elected without refer- 
ence to party politics. Instead of having su- 
preme court commission, the lawyers believe 
it would be better to increase the membership 
of the high court. 

The following officers were elected: 

C. O. Blake, El Reno, Okla., President. 

Walter A. Lybrand Oklahoma City, Secre- 
tary. 

Executive Committee: C. O. Blake, El Reno, 
chairman; James H. Gordon. McAlester; John 
H. Kane, Bartlesville; A. T. West, Coalgate; 
John T. Hayes, Hobart; C. H. Ennis, Pawnee; 
W. H. Kornegay, Vinita; Walter A. Lybrand, 
Oklahoma City. 

General Council: 
gee, Chairman; Herbert M. 
City; T. P. Clay, Mangum; 
Durant; C. G. Moore, Purcell; W. H. Fuller, 
McAlester; Paul B. Mason, Pawhuska. S. H. 
Russell, of Ardmore, R. F. Blair, of Wag- 
ner, and Frank Wells, of Oklahoma City, were 
chosen delegates to the next annual meeting 
of the American Bar Association. 


LIST OF LEGAL LITERATURE, PUBLISHED: 
DURING 1912. 

.We mention the following books and articles. 
as of possible interest to our readers: 

Allard, Paul, Les origines du servage. Re 
vue des questions historiques, N. S. 46 p. 28 
and 47 p. 35. 

Belliot, Hugh H. L., The inns of chancery; 
their origin and constitution. The Law Maga- 
zine & Review, 5 S. XXXVII, p. 189. 

Belliot, Hugh H. L., Hoke-Day; 
Quarterly Review XXVIII p. 283. 

Bonin, Burkhard von, Zur Rechtsgeschichte 
des Zweikampfes; Zeitsch. f. ges. Strafrechtw.. 
XXXIII p. 385. 


W. T. Hutchins, Musko- 
Peck, Oklahoma 
W. E. Utterbach, 


The Law 





CENTRAL LAW JOURNAL No. 5 








Chenon, Emile, Recherches historiques sur 
quelques rites nuptiaux; Nouv. Rev. Hist. de 
droit franc. et etrang. XXXVI p. 573. 

Cotes, Kenelm D. Mediaeval industrial courts. 
The Law Magazine & Review, 5 S. XXXVII p. 
286. 

Cotes, Kenelm D.,-.and C. A. Hereshoff Bart- 
lett: The King’s peace versus mob-law. Ibd. 43. 

Dessertaux, F. Contribution a l'histoire de 
ledit. Formation de la theorie pretorienne 
relative aux dettes contractuelles en cas de 
capitas deminutio minima; Nouv. Rev. hist. de 
droit franc. et etrang. XXXVI p. 423. 


Frommenhold, Georg, Grundzuge der Entwik- 
lung der Einzelerbfolge in Familienguter im 
engl. and schott. Recht. Zeitschr. der Savigny- 
Stift. Germ. Abt. XXXIII p. 86. 

Geldart, W. N. Elements of English Law. 
London, Williams & Norgate. 

Gest, John Marshall. The law and lawyers of 
Balzac. American Law Review, XLVI p. 481. 


Holdworth, W. S. The reception of Roman 
law in the 16th century. The Law Quarterly 
Review XXVIII pp. 38, 131, 236. 

Jenks, E. A short history of English law 
from the earliest times to the end of the year 
1911. London, Methuen & Co. 

Kohler, Josef. Die Gesetzauslegung im engl. 
und anglo-amer. Recht. Arch. fur burg. Recht. 
XXXVIII p. 49. 


Kruger, Paul, Geschichte der Quellen und 
Letteratur des romischen Rechts. 2 Ed. Munich, 
Duncker & Humblot. 

Morice, G. T. Villeinage and serfdom in 
Holland. The Law Quarterly Review, XXVIII 
Pp. 164. 

Niemeyer, Theodor. Der Rechtsspruch gegen 
Shylock im “Kaufmann von Venedig.” Ein 
Beitrag zur Wurdigung Shakespeares. Munich. 
Duncker & Humblot. 

Quiros, C. Bernaldo de, Florentino Amephino 
y la genealogia del hobre en Sud-America; Re- 
vista general de legislacion y jurisprudencia. 
Vol. 120 p. 277. 

Rastorgoneff, L. P. Individual and commun- 
al land tenure in Russia. Law Magazine & 
Review, 5 S. XXXVII p. 385. 

Riezler, Erwin: Venire contra factum pro- 
prium. Studien in rom. engl. und deutsch. 
Civilrecht. Munich, Duncker & Humblot. 

Salomon, Max, Kants Originalitat in der Auf- 
fassung der Lehre vom _ Staatsvertrage. 
Arch. d. off. Rechts, XXVIII p. 97. 

Schultz, Fritz: Scientia, Dolus and Errobei 
der Stellvertretung nach klassischen romischen 
Recht. Zeitsch. d. Savigny-Stift. Rom. Abt. 
XXXIII p. 37. 





Strachan-Davidson, J. L. Problems of the 
Roman criminal law. i-II. Oxford, Clarendon 
Press. F 

Strong, W. M. The origin of exogamy. 
Sociological Review, V. p. 309. 

Tait, James. Studies in Magna Charta. Eng- 
lish historical review. XXVII p. 720. 

Teisen, Axel. Amerikansk Proces Reform. 
Tidsskrift for Retsvidenskab, 26-369. 

White, Albert Beebe, The first concentration 
of juries: the writ of July 21, 1213. American 
Historical Review, XVII p. 12. : 

Zeller, H. L. Das Seerecht von Oleron. Ber- 
lin, Prager. 


REFORM. OF CRIMINAL LAW IN GERMANY. 

We have, on former occasions, called at- 
tention to the work of the commission appoint- 
ed to prepare a new criminal code for Ger- 
many. The work is now completed, except to 
prepare the writing of the “Motives,” or the 
arguments in support of the propositions made. 


The work has been undertaken with charac- 
teristic German thoroughness. At the instance 
of the late Dr. Nieberding, then secretary of 
state for justice, a so-called “scientific commis- 
sion” was appointed, containing amcng its mem- 
bers v. Calker, Karl and v. Listz. This was in- 
tended as the first step towards reform, and 
resulted in the publication, in 1909, of a “Com- 
parative Exposition of the criminal laws of 
Germany and foreign countries.” 

On May, 1, 1906, another commission, prin- 
cipally made up of judges, and originally pre- 
sided over by Dr. Lucas, commenced to pre- 
pare a “Preliminary Bill’ covering the matter, 
and the code prepared by it appeared also in 
1909. 


This draft was freely criticised, and a coun- 
ter-draft was prepared and published by Kahl, 
Lilienthal, Listz and Goldschmidt. 

Then, in 1911, a new commission was ap- 
pointed, originally under the presidency of Dr. 
Lucas, later under that of Dr. Kahl. This com- 
mission, which was very numerous, naturally 
distributed the work among various subcom- 
mittees, but the commission as such held not 
less. than 282 meetings between April, 1911, 
and September, 1913. They gave the whole 
code and every section thereof two readings, 


the first being finished in January, 1913, and 
the second in September; finally, six meetings 


were devoted to a critical analysis of the text. 

No opinion upon the value of the draft can 
be passed at this time, but an enormous amount 
of workhas been done with acollection of ma- 
terial which, in itself, should be of the highest 
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yalue, not only for Germany but for the whole 
world. 


CONTRIBUTORS TO LAW JOURNALS. 

If ome will examine the various legal journals 
of America,, he will find that nearly all of the 
contributed articles are by lawyers in active 
practice. Very few contributions come from 
judges, professors, (who often practise law at 
the same time) or men conected with the ad- 
ministration of the states of the Union. Not 
so in Germany, Deutsche Juristen Zeitung has 
just published the index to its eighteenth “Jahr- 
gang,’ containing, among other things, a list 
of contributors during the year. Their total 
number is 422. Of these 334 are either judges, 
assessors, professors, “Docenten,” or men con- 
nected with the administration. That would 
leave S88 practising attorneys, or a little more 
than 20 per cent of the total. But of these 88, 
several should be eliminated; first, the “Staat- 
sanwalten,” for they are in active practice, 
they are simply government attorneys, and have 
no private practice. Among the 88 are also 
counted all “Justizraten,” a title given to cer- 
tain attorneys, but others may also obtain it, 
for which reason it is uncertain that a man is 
a practising attorney, when he is addressed as 
“Justizrat” sans phrase. Does this mean that 
the German attorneys are of a less scientific 
bend of mind than are their American breth- 
ren? Most unlikely. The explanation lies 
probably in the fact, that the social organiza- 
tion in Germany provides for many more posi- 
tions offering a congenial atmosphere for study, 
than does that of America. Such positions are 
filled with a class of men, the majority of 
whom, under conditions similar to ours, would 
have to practice law for a living, although they 
would rather be relieved of the necessity. 








BOOKS RECEIVED. 


A Treatise of the Law of Negotiable Instru- 
ments Including Bills of Exchange; Promissory 
Notes; Negotiable Bonds and Coupons; Checks; 
Bank Notes; Certificates of Deposit; Certificates 
of Stock; Bills of Credit; Bills of Lading; Guar- 
anties; Letters of Credit; and Circular Notes. By 
John W. Daniels of the Lynchburg, Va., Bar. 
In two volumes. Sixth edition. Re-edited and 
enlarged by Thomas H. Calvert of the Raleigh 
Bar. New York, Baker, Voorhis & Co. Price 
$15.00. Review will follow. . 


Commentaries on the Law of Evidence in Civil 
Cases. By Burr W. Jones, of the Wisconsin Bar. 
Rewritten and enlarged by L. Horwitz, of the 
San Franscisco Bar. FiFrst edition. Complete 
in five volumes. Edition de Luxe, limp leather 
(genuine Morocco—blue), Bible paper, including 





specially made desk book-rack, $37.50; blue 
buckram, Bible paper, including specially made 
desk book-rack, $33.00. San Francisco, Ban- 
croft-Whitney Co., Volumes I, II and III re- 
ceived. Review will follow. 


American Annotated Cases. Containing the 
Cases of General Value and Authority Subse- 
quent to Those Contained in American Decisions, 
American Reports and the American State Re- 
ports. Vol. 1913 E. San Francisco, Bancroft- 
Whitney Co. Northport, N. y., Edward Thomp- 
son Co. Price, $5.00. Review will follow. 








HUMOR OF THE LAW. 


Wayne—So old Blackstone, 
jected 
night? 

Payne—Yes, but I knew how to fix it. 
for a stay and it was granted. 


the lawyer, ob- 
to your calling on his daughter last 


I asked 


There was a certain judge in Atlanta, Ga., 
noted for his severity, particularly in cases of 
disagreement between husband and wife. A 
case was once brought before him in which a 
man had abandoned his wife. “What’s the 
charge in this case?” asked the judge, when 
the prisoner was arraigned. 

“Wife abandonment, your honor.” 

“Wife abandonment, eh? Bring him up here.” 

The prisoner was brought before him. 

“Have you any statement to make, 
asked the judge. 

“Yo’ honah,” said the man, 
an’ ask the mercy of the co’t.” 

“Mercy, is it?’ said the judge. “Oh, yes! 
A man to desert his home an’ leave the loving 
companion of his life to suppo’t herself and 
her po’ little children, left in a hard world; 
and you come to this co’t an’ ask for mercy! 
You'll get mercy!” He was leaning forward, 
shaking a long forefinger at the man. “Mercy, 
indeed!” 

“Yo’ honah,” interrupted the man, “I haven’t 
got any children.” 

The judge glared at him. “An’ then you try 
to make that an excuse for leaving the partner 
of yo’ sorrows! Yes, you scoundrel, you'll get 
mercy here! The law will only let me give you 
a sentence of one year in the wo’khouse, but if 
Ah had my way, it would be ten years in the 
penitentiary. Mercy? Yes, you scoundrel, you'll 
get mercy! Mister Clerk ad 

There was a commotion in the rear of the 
courtroom, and a tall, angular, lantern-jawed, 
slab-sided female, of dubious age, arose, “That’s 
right, yo’ honah,” she piped up. “Give it to 
him!” 

The judge surveyed her through his glasses. 


suh?” 


“TI plead guilty, 


«Mister Sheriff,” he rumbled, “who is that wom- 


an?’ 

“yYu’ honah,” spoke the prisoner, “she’s mah 
wife.” 

“Ya-as, Ah’m his wife, yo’ honah. The pa’tnah 
of his sorrows. Soak it to him, jedge.” 

The judge surveyed the gaunt female for a 
moment, then turned to the prisoner. ‘You 
ask fo’ mercy,” he said. “This co’t is always 
willing to ente’tain a reasonable request. An’ 
it is the opinion of this co’t that mitigating 
ci’cumstances—um—have arisen in this case. 
Mister Clerk, just enter a plea of guilty, an’ 
fine the prisoner one dollah.”—Docket. 
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1. Bankruptey—Compensation. — Where a 
bankrupt’s receiver was not a mere custodian of 
the goods, but still did not carry on the bank- 
rupt’s business, he was not limited to the com- 
pensation described by the proviso of Bankr. 
Act, § 48d, as amended by Act June 25, 1910, but 
was entitled to such compensation as the court 
might allow for his entire services within the 
general provisions of the section.—In re Gins- 
burg, U. S. D. C., 208 Fed. 160. 


2. Mechanics’ Liens.—A lien for materials 


furnished to a contractor and used by him in 
the paving of a public street is not enforceable 
against the fund, under Bankr. Act, as against 
his trustee in bankruptcy, who was appointed 
prior to the filling of the lien.—Hildreth Gran- 
ite Co. v. City of Watervilet, 143 N. Y. Supp. 867. 


3. Practice.—Under Bankr. Act, a creditor, 
not having proved his claim within a year with- 
out fault on the part of the bankrupt, held not 
entitled to have the bankruptcy proceedings op- 
ened that he might prove his claim thereafter. 
—In re Knosco, U. S. D. C., 208 Fed., 201. 

4. Preference.—In a suit by a bankrupt’s 
trustee to set aside a deed of trust executed by 
the bankrupt within four months prior to the 
filing of the petition as security for certain 
notes, evidence held to warrant a finding that 
the beneficiary of the deed had reasonable cause 
to believe that a preference was intended.— 
Mayes v. Palmer, C. C. A., 208 Fed. 97. 

6. Preference.—Payments made to a cred- 
itor by an oil company within four months pri- 
or to its bankruptcy on a pre-existing indebt- 
edness for machinery and supplies held to have 





been received by the creditor with knowledge 
of such facts as gave it reasonable ground to 
believe that the company was insolvent so as 
to constitute preferences.—R. H. Herron Co. y. 
Moore, C. C. A., 208 Fed. 134. 

6. Preference.—Deeds placed in the — 
sion of the grantee with the understanding That 
they are to be returned on the payment of the 
grantor’s indebtedness to the grantee were not 
complete until recorded, at which time they 
were to be considered as having been executed 
for the purpose of determining whether they 
operated as a preference.—In re Cahill, U. 8. 
D. C., 208 Fed. 193. 

73 Preference.—If an individual member 
of a firm, while it is insolvent, transfers his 
property in payment of a firm debt, such trans- 
fer constitutes a preference by the individual 
member in violation of Bankruptcy Act 1898, § 
60a.—Mayes v. Palmer, C. C.°A., 208 Fed. 97. 

8. Preference.—To constitute a voidable 
preference under Bankruptcy Act 1898, § 60, 
subds. “a,” “b,” as they stood in 1903, it was 
essential that the proof show that the grantor 
was insolvent; that the transfer was made with- 
in four months of bankruptcy; that its effect 
would be to give the creditor a greater per- 
centage of his debt than cther creditors of the 
same class: and that he had reasonable cause 
to believe that a preference was intended.— 
Mayes v. Palmer, C. C. A., 208 Fed. 97. 

9. Preference.—Where a claim against a 
bankrupt was filed as unsecured within 60 days 
after an order holding certain deeds which had 
been executed by the bankrupt to the claim- 
ant’s assignor constituted a preference, the fact 
that the claimant attempted to take advantage 
of the security was no defense to the filing of 
the claims as unsecured under Bankr. Act July 
1, 1898, § 57n.—In re Cahill, U. S. D. C., 208 
Fed. 193, 

10. Secured Creditor.—Under Bankruptcy 
Act, 8 1, subd. 23, defining “secured creditor,” a 
bank holding the note of a third person se- 
cured by corporate stock not belonging to the 
bankrupt, who was liable thereon as an in- 
dorser, held entitled to prove the same against 
the bankrupt’s assets without surrendering the 
stock, under section 57h.—In re Thompson, U. 8. 
D. C., 208 Fed. 207. ; 

11. Willful and Malicious Injury.—As used 
in Bankr. Act, § 17(2) excluding liabilities for 
“willful and malicious injury” from a discharge 
in bankruptcy, the phrase quoted does not neces- 
sarily involve hatred or ill will as a state of 
mind but arises from a wrongful act done in- 
tentionally and without cause or excuse.—In re 
Halper, 143 N. Y. Supp. 1005. 

12. Bills and Notes—Acceptance.—Where per- 
Bons accept an order upon the condition that 
they will pay on it, if they are indebted to the 
drawer, the amount of their indebtedness, and 
it develops that they owed him nothing at the 
time of the acceptance, they are not liable; but, 
where it develops that they owed him some- 
thing, they are liable to the extent of such in- 
debtedness not exceeding the amount of the 
order and accrued interest.—Craig & Wilson v. 
Stewart & Jones, N. C., 79 S. E. 1100. , 

12, Acceptor.—In an action against the ac- 
ceptor of a draft, who alleged that it was with- 
out consideration and that an agreement had 
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peen made between the defendants and the payee 
for its cancellation, which facts were known 
to the plaintiff when it received the draft, rul- 
ings which afforded defendant no opportunity 
to prove the defense alleged were erroneous.— 
National Discount Co. v. William R. Jenkins 
Co., 143 N. Y¥. Supp. 996. 


14. Bona Fide Holder.—in an action on a 
note by a transferee thereof, defendant cannot 
introduce evidence as to fraud and failure of 
consideration until he first substantiates his al- 
legation challenging plaintifft’s claim*of a bona 
fide purchase for value before maturity:—First 
Nat. Bank v. Walker, Okla., 136 Pac. 408. 


15.—Evidence.—In an action on a note given 
for the purchase price of goods by an indor- 
see, with defenses of want of considetation and 
notice, evidence that plaintiff had had ample 
experience in prior litigation growing out of 
similar transactions of the seller was admissi- 
ble on the isuue of good faith.—First Nat. Bank 
v. Smith, Colo., 136 Pac. 460. 


16. Notice.—Where plaintiff’s cashier knew 
that the payee of the note sued on was giving 
medical treatment to people in ‘the cominunity, 
and was present at a conversation wherein 
such treatment was characterized 1s fraudulent, 
and where the maker of the note was a patron 
of the bank was solvent and the bank purchased 
the note at a 30 per cent discyunt, neld, that 
the bank was chargeable with notice of the de- 
fects in the note.—First State Bank of Storden 
v. Pederson, Minn., 143 N. W. 980. 

17. Payable on Demand.—Where plaintiff 
produced a note payable on demand nearly four 
years after it was executed, he took it subject 
to all defenses available to the original maker. 
—Miller y. Del Rio, Min. & Mill. Co., Idaho, 136 
Pac. 448. 

18.——Want of Consideration.—Want of con- 
sideration is a good defense to an action by the 
payee against the maker of a promissory note. 
—Spencer & Co. v. Brown, 143 N. Y. Supp. 994. 
“19. Carriers of Live Stock—Notice of Loss.— 
To entitle a shipper to recover for injuries to 
eattle shipped under a contract requiring notice 
of injury, it was not essential that such notice 
be given, where a representative of the railroad 
company was present at the unloading, and saw 
the dead and injured cattle—Cockrill v. Mis- 
souri, K. & T. Ry. Co., Kan., 136 Pac. 322. 

20. Contracts—Breach.—Where one party to 
a continuing contract has himself broken it, he 
cannot recover damages for the refusal of the 
other party to go on with it in consequence of 
such breach.—Forest City Box Co. y. Sims, C. C. 
A., 208 Fed. 109. P 

21.——Breach.—Where the performance of a 
contract is prevented by the wrongful inter- 
ference of the other party, plaintiff may treat 
such wrongful act as a breach, and immediately 
sue for damages.—McFarland y. Welch, Mont., 
136 Pac. 394. 


22. Consideration.—Where defendant ad- 
mitted that her house encroached for about a 
foot and a half upon complainant's right ef 
way, an allowance of time from November, 1909, 
to July, 1910, to effect a removal was a sufficient 
consideration for her agreement to remove the 
encroachment.—Bochterle y. Saunders, R. L, 88 
Atl. 803. 





23.——-Modification.—The parties to a written 
building contract may subsequently agree oral- 
ly upon a different method of performing it, 
though the contract forbids changes without a 
written agreement.—Denoth v. Carter, N. J., 88 
Atl. 835. ‘ ‘ 


24. Corporations—Estoppel.—One who loaned 
money to a corporation which went into its 
bank account and was checked out in the usual 
course of business and so appropriated by it 
held entitled to recover in a suit for money had 
and received, though the corporation’s manager 
who borrowed the money had no authority to 
do so.—R. W. English Lumber Co. v. Hireen, 
Colo., 1386 Pac. 475. 


25. Inspecting Books.—A stockholder of a 
corporation has a common-law right, at reason- 
able times and for proper purposes, to inspect 
the books of the corporation, but only for a pur- 
pose germane to his interest as a stockholder, 
and not inimical to the corporation’s interest. 
—State v. Middlesex Banking Co., Conn., 88 Atl. 
$61. 

26. _ Notice.—One who takes the check of a 
corporation in payment of the personal debt of 
its employee is bound to ascertain if it has been 
authorized, and where he does not, and the em- 
ployee was not authorized to so issue the check, 
the corporation is not liable thereon.—Sheer v. 
Hall & Lyon Co., R. I, 88 Atl. 801. 

27. Personal Liability—Assurances by an 
officer and stockholder of a corporation in charge 
of its operations to its employees that it would 
be in funds and pay them did not create any 
personal liability against him.—Anderson v. 
Dailey, Colo., 136 Pac. 461. 


28. Stockholders’ Liability.—The pendency 
of receivership proceedings against an insol- 
vent corporation does not affect the right of ¢ 
creditor to enforce the stockholders’ liability.— 
Western Pac. Ry. Co. v. Godfrey, Cal., 186 Pac. 
284. 


29. Stolen Certificate—Even a purchaser 
for value would not obtain good title to a stock 
certificate which was stolen and sold to him.— 
Hannahs v. Hammond Typewriter Co., 143 N. Y. 
Supp. 939. 


30. Criminal Law—Corpus Delicti—To au- 
thorize a conviction of arson, the corpus delicti 
must me established, independently of the con- 
fession of the accused.—Sims v. State, Ga., 79 
B. EK. 1133. 

31. Counts.—Where a criminal case is sub- 
mitted to the jury on two counts, a conviction 
cannot stand if the evidence is insufficient to 
sustain it on either count, as it cannot be known 
on which count the jury based its verdict.-— 
People v. Barnes, 143 N. Y. Supp. 885. 

32. Good Character.—Defendant, who has 
introduced evidence of his good character, is 
entitled to an instruction that good reputation 
of itself may create a reasonable doubt where 
otherwise no doubt would exist; and a mere in- 
struction to give that evidence “its just an4 
proper weight.and no more” is not envugh.—- 
People v. Koppman, 143 N. Y. Supp. 919. 

33. Insanity.—Where accused pleaded in- 
sanity, accused could show by physicians wheth- 
er insanity was hereditary, after introducing 
evidence of the insanity of his blood relatives. 
—Prewitt v. State, Miss., 63 So. 330. 

34. Damages—wWife’s Services.—In an action 
for personal injuries, plaintiff was entitled to 
recover a reasonable sum for the services of 
his wife in nursing him, not exceeding the 
amount for which he could have employed oth-: 
ers to do the work.—Adams v. Bucyrus Co., 
Wis., 143 N. W. 1027. 
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35. Wife’s Services.—In an action by a wife 
for personal injuries, an instruction as to the 
amount of damages recoverable by plaintiff for 
her diminished capacity to discnarge her ordi- 
nary daily duties was erroneous, since plain- 
tiff's husband was entitled to her services.— 
Berrien County v. Allen, Ga., 79 S. E. 1129. 


36. Death—Eyewitnesses. — The presumption 
of care on the part of a person killed by a railroad 
train arising from the instinct of self-preserva- 
tion does not apply where there are eyewitness- 
es of the entire transaction, nor where the phy- 
sical facts and uncontradicted circumstances 
show that deceased could not have exercised 
the required care.—Platter y. Minneapolis & St. 
L. R. Co., lowa, 143 N. W. 992. 


37. Deeds — Exception and Reservation.— 
While there is a well-defined and established 
difference between an exception and a reserva- 
tion in a deed, the use of the word “exception” 
or “reservation” will not control the manifest 
intention, as they are often used interchange- 
ably and synonymously.—Marion County Lum- 
ber Co. v. Hodges, S. C., 79 S. E. 1096. 

38. Divorce—Remarriage.—The statute pro- 
hibiting divorced persons, under penalty, from 
marrying again within six months has no extra- 
territorial force, and, the marriage being com- 
vietely dissolved, a remarriage by a divorced 
person outside the jurisdiction is not invalid by 
reason of the statute.—People v. Woodley, Cal., 
136 Pac. 312. 

39. Eminent Domain—Private Easement.— 
The construction of a commercial railroad, as 
distinguished from a street railway, across a 
Minnesota city street, infringes upon the pri- 
vate easement of the owner of an abutting lot, 
and entitles him to compensation.—Minneapolis, 
St. P., R. & D. Electric Traction Co. v. Searle, 
Cc. C. A., 208 Fed. 122. 

40. Equity — Laches. — Where the circum- 
stances are particularly unconscionable, and the 
complaining party is also at fault, equity will 
refuse relief on the ground of laches, though 
the remedy invoked is not barred by the stat- 
ute of limitations.—Fleming vy. Black Warrior 
Copper Co. Amalgamated, Ariz., 136 Pac. 273 

41. Multifariousnness. — “Multifariousness” 
in a bill means the improper joining therein of 
distinct and independent matters, as the union 
of several unconnected matters against one de- 
fendant or the demand of several distinct and 
independent matters against several defend- 
ants.—Dennis y. Justus, Va., 79 S. E. 1077. 

42. Svidence—Negotiable Instruments Law. 
—A showing aliunde that joint payees of a note 
jointly indorsed it on an agreement of one of 
them to indemnify the others in case of default 
of the maker held not prevented by the last 
sentence of Negotiable Instruments Law, § 68. 
—Alphin v. Lowman, Va., 79 S. E. 1029. 

43. Parol Testimony.—Where a note does 
not show on its face whether a person signed 
®s surety, such person’s testimony is competent. 
to prove that he so signed.—Dale v. Christian, 
Ga., 79 S. E. 1127. i 

44, Parol Testimony.—Where the parties 
when making a written agreement stipulated 
that it was not binding upon them, such writ- 
ten agreement, though executed, was of no force 
and effect at law or in equity.—Oak Ridge Co. 
v. Toole, N. J., 88 Atl. 827. 

45. Secondary.—Where N claimed under a 
written assignment of a claim under an acci- 
dent certificate, and proved that the original 
had been sent to defendant, which refused to 
produce it under notice, the court properly ad- 
mitted parol proof of its contents.—Cochburn 
v. Hawkeye Commercial Men's Assn., Iowa, 143 
N. W. 1006. 

46. Uncontradicted Testimony.—The jury 
is not bound to accept as true the testimony of 
a witness to a fact or state of facts, though un- 
contradicted by other witnesses, but may con- 
sider the witness’ means and opportunity of 
knowledge, the reasonableness of his testimony. 
its cansistency with itself, and other facts and 
circumstances in evidence, and apply to it the 
test of credibility.—Platter v. Minneapolis & St. 
L. Ry. Co., Iowa, 143 N. W. 992 

47. Frauds, Statute of—Executed Contract. 
—The statute of frauds does not apply to exe- 
cuted contracts; hence the acceptance by de- 
fendant of part of the materials purchased by 








plaintiff, who agreed to furnish material for 
and stake out a telephone line of 16 sections, 
takes the case without the statute.—Camp y, 
Barber, Vt., 88 Atl. 812. 


48. Memorandum.—A letter signed by the 
vendor of land stating that she would accept 
the offer made by complainant is a sufficient 
memorandum to take the case out of the statuts 
of frauds.—Croghan v. Worthington Hardware 
Co., Va., 79 S. E. 1039. 


49. Original Promise.—The agreement of 
one of several joint accommodation indorserg 
of a note, whereby he induced the others to 
join in the indorsement, that he would indem- 
nify the’ others in case of default of the maker 
of the note, s not within the statute of frauds 
as an undertaking to answer for the debt or 
default of another, but is his original under- 
taking or promise to answer for his own debt, 
—Alphin v. Lowman, Va., 79 S. E. 1029. 

50. Gaming—Future Delivery.—While a con- 
tract of sale for future delivery is enforceable 
if one only of the parties intends in good faith 
to perform, where one of the parties, to hig 
broker’s knowledge, intended the transaction 
to be a gambling contract, the broker cannot 
recover for advances to such party.—Kassuba 
Commission Co. v. Blodgett, Wis., 143 N. W. 
1060. 

51. Guaranty—Construction.—The words ofa 
guaranty contained in a collateral mortgage will 
be construed most strongly against the guaran- 
tor.—Wyckoff v. Holmes, N. J., 88 Atl. 832. 

52. Husband and Wife—Estoppel.—IiIn view 
of the removal of the common-law disabilities 
of coverture, a married woman, who did not 
join in the conveyance of property of which 
she was entitled to a part as tenant in common, 
is estopped from later setting up the claim, 
where she stood by for many years and per- 
mitted the purchaser to make Improvements in 
xood faith.—McCauley v. Grim, Va., 79 S. E. 
1041. 

53. Indictment and Information—Improper 
Indorsement.—A misnomer of the offense on the 
back of a good indictment and in the other re- 
cords is not fatal to a conviction of the offense 
which is properly charged in the indictment.— 
Smith v. United States. C. C. A.. 208 Fed. 131. 

54. Infants—Contract for Necessaries.—Con- 
tracts by an infant servant to perform personal 
services in return for food, clothine and lodg- 
ing, without any express agreement or other 
compensation, held a contract for necessaries 
which the infant servant had the right to 
make.—Starke v. Storm’s Ex’r., Va., 79 S.,E. 
1057. 

55. State Control Over.—The state, as par- 
ens patriae, may take control of a child upon 
the sole ground of the parent’s financial inabil- 
ity to support it, whenever such inability con- 
stitutes a menace to the child’s fundamental 
welfare.—State v. Klasen, Minn., 143 N. W. 984. 

56. Innkeepers—Bailment.— Where a_ guest 
at a restaurant hung his overceat on a nearby 
hook during a meal, without delivering it into 
the possession of the restaurateur or any of 
his servants, and it was lost or stolen, there 
was no bailment and the restaurateur was not 
liable for its loss in absence of proof of negli- 
gence.—Wentworth vy. Riggs, 143 N. Y. Supp. 955. 

57. Insurance—Fraternal Society.—In an ac- 
tion on a benefit certificate. the result of a 
coroner’s inquest was admissible as prima facle 
evidence of the fact that death resulted from 
the cause found by the coroner's jury. — Boeck 
v. Modern Woodmen of America, Iowa, 143 N. 
W. 999 

58. Proceeds of Loss.—A purchaser under 
a valid contract is entitled to the proceeds from 
policies of insurance on the property.—Mill- 
ville Aerie No. 1836, Fraternal Order of Eagles 
v. Weatherby, N. J., 88 Atl. 847. 

59. Judgment—Joint Contract.—In an action 
on a joint contract, a judgment against one 
joint obligor merged the entire cause of action, 
and barred any subsequent suit on the same 
contract against the other debtor.—J. W. Scar- 
borough & Co. v. Yarborough, Ga., 79 S. E. 1131. 

60. Res Judicata.—A judgment annulling a 
guardian’s contract to convey land is not neces- 
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sarily res judicata on the question of the guard- 
ian’s personal liability for breach of the con- 
tract.—Richardson v. Kotek. Minn., 143 N. W. 
973. 


61. Res Judicata.—The acquittal of one de- 
fendant on her prior trial for adultery held not 
to necessitate acquittal of the other defendant 
on his subsequent trial.—Woody v. State, Okla., 
136 Pac. 430. 

62. Landlord and Tenant—Constructive No- 
tice.—The record of a deed of an undivided in- 
terest in a lease and in the lessee’s right there- 
in is constructive notice to one thereafter tak- 
irn~ from the lessee a mortgage of his interest 
in the leased property.—Barber v. Toomey, Ore., 
136 Pac. 343. . 

63. Forfeiture.—Under a lease giving the 
tenant ten days after the expiration of the lease 
within which to remove buildings and provid- 
ing that she might not do so at any time there- 
after, where the lessee failed to remove a build- 
ing within ten days, she forfeited her right todo 
so, and it became the landlord’s property, and 
she had no claim for paymént of its value.— 
Burns v. City of New York, 143 N. Y. Supp. 952. 

64. Rent Stipulated.—The landlord on 
breach of contract by failure to pay rent and 
on holding over by the tenant is not confined 
to the rent stipulated in the lease, but may con- 
sider the fair rental value of the property; such 
“rental value” being, not the probable profits 
that might accrue to the landlord, but the val- 
ue as ascertained by proof of what the prem- 
ises would rent for, or facts from which value 
might be determined.—Martin v. Clegg, N. C., 
79 S. E. 1105. 

65. Tenancy at Will—An entry under a 
void or defective lease for a term of years cre- 
ates a tenancy at will.—Peters y. Holder, Okla., 
136 Pac. 400. 

66. Libel and Slander—Application of Words. 
—While, if the alleged libelous words merely 
designate a class and are so general that in- 
dividual damage cannot be presumed, an action 
for libel cannot be maintained, if a personal ap- 
plication can be made of the charge against a 
class, any person of that class may maintain 
an action by showing that the words especial- 
ly applied to him.—Wisner v. Nichols, Iowa, 148 
N. W. 1020. 

67. Special Damages.—lIf a libelous article 
charges the commission of a crime, special dam- 
age need not be alleged.—Kilpatrick v. Edge, N. 
J., 88 Atl. 839. 

68. Licenses—Easement.—A_ distinction be- 
tween an easement acquired by grant and a sim- 
ilar right acquired by license from the land- 
owner is that the conveyance of the land by the 
licensor, ipso facto, terminated the license.— 
Panama Realty Co. v. City of New York, 143 N. 
Y. Supp. 893. 

69. Limitation of Actions — Amendment.— 
Where a petition claiming damages for injuries 
to an employee was amended after appeal and 
remand more than four years after the injur- 
ies occurred, so as to state a cause of action 
for injuries to an invitee on defendant's prem- 
ises in the employ of an independent contractor, 
the cause of action stated in the amended pe- 
tition was barred by limitations.—Westover v. 
Hoover, Neb., 143 N. W. 946. 

70. Conversion.—While so0 long as_ they 
were in his possession, a demand would have 
been necessary to charge an executor with con- 
version: of bonds claimed by plaintiff, which 
came into his possession lawfully, where he 
sold the bonds and applied the proceeds as a 
part of his testator’s estate, such action con- 
atituted a conversion, and the statute of limi- 
tations began to run without any demand.— 
Morales v. Klopsch, 143 N. Y. Supp. 922. 

71. Malicious Prosecution—Motive. — Where 
the defendant in an action for malicious prose- 
cution shows probable cause, his motives in in- 
stitutine the wnrosecution sare immaterial.—Mc- 
Coy v. Kalbach, Pa., 88 Atl. 879. 

72. Mandamus—Discretion in Granting.—Pub. 
Acts 1911, c. 215, § 1, held to confer on stock- 
holders of a corporation an absolute right to 
examine its stock books, but mandamus, not 
being a writ of right, would not be granted to 





enforce such right where its issuance would 
work public or private mischief or promote 
manifest injustice.—State v. Middlesex Banking 
Co., Conn., 88 Atl. 861. ‘ 


73. Master and Servant—Employment.—Ac- 
ceptance of a proposition for employment at a 
specified rate per year is not an employment 
for a year but merely at will.—Cuppy v. Stoll- 
werck Bros., 143 N. Y. Supp. 967. 


74. Selection of Servant.—Where a master 
oneiere a surgeon for the benefit of its men 
and without profit to itself, it is not liable for 
the surgeon’s malpractice in case it exercised 
reasonable care in the selection of a competent 
surgeon.—Simon v. Hamilton Logging Co., 
Wash., 136 Pac. 361. 

75. ‘Vice-Principal.—The master’s duty to 
furnish safe place to work and reasonably safe 
tools and appliances cannot be delegated so as 
to relieve him of liability—Great Western Coal 
& Coke Co. v. Malone, Okla., 136 Pac. 403. 

76. Mechanie’s Lien—Filing.—Written notice 
of the filing of a mechanic’s lien is sufficient 
where it is served by registered mail and reach- 
es the owner personally.—Southwestern Paint 
& Wall Paper Co. v. Perkins, Kan., 186 Pac. 324. 


77.——Filing Claim.—That a mechanic’s lien 
is filed while some minor finishing touches re- 
main to be made upon the building will not in- 
validate the lien.—Kreatz v. McDonald, Minn., 
143 N. W. 975. 

78. Mortgages—Equitable Mortgage.—To con- 
stitute even an equitable mortgage. there must 
be some kind of an agreement bv the owner of 
the property that it shall be held as security 
for a debt.—Barber v. Toomey, Ore., 136 Pac. 


79. Municipal Corporations—Recita!s in Bonds, 
—Where municipal officers have statutory au- 
thority to issue bonds on some precedent condi- 
tion and to decide whether such condition has 
been fulfilled, their recital in the bonds issued 
bv them that it was fulfilled estops the munici- 
pality from proving its falsity to defeat the 
honds in the hands of an innocent nurchaser.— 
Town of Aurora v. Gates, C. C. A., 208 Fed. 101. 

80. Negligence—Comparative Negligence. — 
Where it appears that the negligence of a ser- 
vant has contributed as an efficient cause to the 
injury, the court will not undertake to balance 
the negligence of the respective parties.—Pow- 
— Lime Co. v. Affleck’s Adm’r., Va., 79 S. E. 
1 . 

81.—-—Eyewitnesses.—In an action for the 
death of a person struck by a railroad train at 
a crossing, where there are no eyewitnesses, 
testimony as to the habits and customs of de- 
ceased as to using care and caution at crossings 
is admissible to aid the presumption of self- 
nreservation.—Platter v. Minneapolis & St. L. R. 
Co., Iowa, 143 N. W. 992. 

82. Imputability.—Plaintiff accompanying a 
friend owning an automobile to defendant's gar- 
age, where he was injured by falling down a 
cellar stairway, held a mere licensee for whose 
injury defendant was not liable, where the 
place was lighted, with a door at the head of 
the stairway.—Rhode v. Duff, C. C. A., 208 Fed. 

5. 


83. Imputability. —- Where employee of 
brewing company was injured through negli- 
gence of railwav company in switching cars, 
negligence of injured employee’s coemployee 
held not imputable to him.—Sommerfield v. Chi- 
cago, M. St. P. Ry. Co., Wis., 143 N. W. 1032. 

84, Licensee.—A contractor, who was em- 
ployed by the owner of a building, which had 
been wrecked bv an explosion, to tear down 
and remove the debris, owed no duty of active 
diligence to a plumber who was merely licensed 
by the owner to come upon the premises to re- 
pair piping, but was only bound to use ordinary 
care in the prosecution of the work.—Whitney 
v. Terry & Tench Co., 143 N. Y. Supp. 905. 

85. Neutrality Laws—Exportation of Arms. 
—Joint Resolution No. 10, March 14, 1912, 37 
Stat. 630, prohibiting the exportation of arms 
or munitions of war to an American country in 
which the President has proclaimed the exist- 
ence of domestic violence promoted by the use 
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of arms or munitions of war imported from the 
United States held valid.—Talbott v. United 
States, C. C. A., 208 Fed. 144. 


86. Notaries — Taking Acknowledgment.— 
Where a person appearing before a notary is 
identified by another person known to the no- 
tary and whom he has no reason to suspect of 
wrongdoing, and the notary in good faith re- 
ceives the acknowledgment of the person so ap- 
pearing, he is not liable for damages, though 
such person is not the person represented.— 
Howcott v. Talen, La., 63 So. 376. 


87. Partnership—Dissolution.—Where partner 
withdrew from participation in firm’s affars and 
united with his copartner in forming a cor- 
poration to take over its business and in trans- 
ferring the business to the corporation, and for 
ten years made no claim indicating that he con- 
sidered the partnership alive, held, that it would 
be treated as dissolved when its last remaining 
asset was disposed of.—Hutchinson v. Sperry, 
143 N. Y. Supp. 876. 


88. Principal and Agent—Undisclosed Princi- 
pal.—Plaintiff, whose principal was undisclosed, 
and who had a beneficial interest in a contract 
for the construction of a telephone line, held 
entitled to sue in his own name for defendant's 
breach of contract.—Camp vy. Barber, Vt., 88 Atl. 

12, 

89. Railroads—Negative Testimony. — Nega- 
tive testimony as to the failure to ring the bell 
or sound the whistle, and that the headlight 
was not burning, held to take the case to the 
jury, notwithstanding positive testimony to the 
contrary.—Platter v. Minneapolis & St. L. R. 
Co., Iowa, 143 N. W. 992. 

90.——Setting Out Fire.—To relieve from lia- 
bility for fire caused by sparks from a loco- 
motive, it is not essential that the locomotive 
be equipped with the best and most approved 
spark arrester, but only that it have an ap- 
proved and reasonably safe one.—Mills v. Nor- 
folk & W. Ry. Co., W. Va., 79 S. E. 1090. 

91. Recefivers—<Attorney Fees.—Since a cor- 
poration in the hands of receivers had no au- 
thority to contract debts to attorneys employed 
by its members to extricate it from its position. 
a claim for services of attorneys so employed 
was not recoverable against a bond received by 
order of court for the protection of the original 
creditors of the corporation.—Interstate Trust 
& Bankine Co. v. United States Fidelity & 
Guaranty Co., La., 63 So. 354. 

92. Removal of Causes—Where an action 
against two joint defendants after removal on 
the ground of fraudulent joinder of the local 
defendant was remanded, a directed verdict for 
such local defendant on trial on the merits in 
the state court, on his motion, does not en- 
title the nonresident defendant to again remove 
the cause.—Sovringer v. American Tobacco Co., 
U. S. D. C., 208 Fed. 199. 

93. Sales—Cancellation of Order—wWhere a 
buyer returned the goods to the seller as dam- 
aged, and telegraphed him to “cut the order in 
two” and fill it with other goods, and the sell- 
er received the returned goods, and shipped to 
the buyer the goods so ordered, the original 
order was canceled, and the buyer could not be 
required to receive and pay for the goods orig- 
inally ordered.—Kimball-Mathews Co. v. Tuck- 
er, Nebr., 143 N. W. 934. 


94. Delivery to Carrier.—The execution of 
a bill of lading is not essential to a valid ship- 
ment contract, or necessary to constitute such 
deliverv to a common ec*rrier as will be equiv- 
alent to delivery to the consignee.—City of 
Bainbridge v. Smith, Ga., 79 S. E. 1130. 

95. Rescission.—Repudiating a contract to 
sell goods does not rescind the contract. but 
constitutes a breach of it.—Bixler v. Finkle, N. 
J., 88 Atl. 

9%. Specifie Performnance—Discretion.—In a 
suit for specific performance of a contract for 
the conveyance of land, the purchaser, to be 
entitled to a decree. must have been able. ready 
and willing to perform, and if equities in fav- 
or of other persons arise by reason of his fail- 
ure or neglect to perform specific performance 
will be denied.—Hambleton v. Jameson, Iowa, 
143 N. W. 1010. 





97. Telegraphs and Telephones—Damages.— 
The telegram which defendant delayed in de- 
livering being merely an offer for plaintiff's 
cotton, in reply to his message for an Offer, 
defendant is not liable for the difference be- 
tween the offer and the price at which plain- 
tiff was afterwards compelled to sell.—Postal 
Telegraph & Cable Co. v. C. W. Crooks & Co., 
Miss., 63 So. 350. 


98. Trusts—Creation of. — Where a legatee 
agreed, in consideration of testator’s not chang- 
ing his will, that she would bequeath at her 
death the principal of a legacy to three persons, 
a trust arose in their fayor on her death with- 
out making a will.—Belknap v. Tillotson, N. J., 
88 Atl. 841. : 


99. Usury—Homestead. — Under Civ. Code 
1910, § 3442, providing that a conveyance to se- 
cure a debt infected” with usury is void, the 
grantor may have a homestead set apart in the 
property sought to be conveyed. which will not 
be subject to a judgment on the debt, though 
the usury be eliminated when the judgment is 
taken.—McConnell v. Gregory, Ga., 79 S. E. 1128. 


100. WVagraney—Married Woman.—A married 
woman, whose husband is not shown to be able 
to support her, cannot be convicted of vagran- 
cy on proof that she is able to‘work and does 
not work, though she and her husband may be 
living apart.—Brown v. State, Ga., 79 S. E. 1138. 

101. Vendor and Purchaser—Misrepresenta- 
tions.—Where plaintiff misdescribed the loca- 
tion of the land which he sold to defendants, 
and gave them directions for locating the land, 
indicating that he had actual knowledge of the 
location, such fraud constituted a defense to an 
action to enforce payment of a balance of the 
price, whether plaintiff had actual knowledge 
of the falsity of his statements or not.—Plank 
v. Maxwell, Colo., 136 Pac. 465. 


102. Option.—The possession of a tenant 
under a lease giving him an option to purchase 
is notice, not only of his rights as lessee, but 
also of his option, where inquiry by a purchaser 
would elicit knowledge of same.—Dengler vy. 
Fowler, Neb., 143 N. W. 944. 

103. Waters and Water Courses—Surface 
Water.—Water driven over the banks of a river 
by an ice gorge, which on disappearance of the 
gorge will return to the channel, is not surface 
water, which the owner of the property, threat- 
ened thereby, may repel by breaking the gorge 
without liability for injury thereby to lands 
further down the stream.—Wine vy. Northern Pac. 
Ry. Co., Mont., 136 Pac. 387. 

104. Wilis—Construction.—Ordinarily the last 
of two conflictine clauses prevails: but such 
rule does not apply where the effect would be 
to defeat the real intent.—In re Ehlers’ Will, 
Wis., 143 N. W. 1050. 

105. Domicile-——When bv the law of the 
domicile of the testator a will has all the for- 
mal requisites to pass title to personalty and 
such law does not in terms forbid a particu- 
lar bequest, its validity will depend on the 
law of the domicile of the legatee.—Pottstown 
Hospital v. New York Life Ins. & Trust Co., U. 
S. D. C., 208 Fed. 196. 


106.-—_—-Holograph.—Where a holograph ap- 
pears to have been attested and executed in ac- 
cordance with law, there is a strong presumption 
in favor of its validity, notwithstanding the ab- 
sence of an attestation clause.—Simpson y. Dur- 
bin, Ore., 136 Pac. 347. 

107. Specific Devise.—Where testatrix gave 
house and lot to be sold and equally divided be- 
tween two great-nephews, held, that the gift 
was revoked bv the sale of the house and lot 
by the testatrix in her lifetime, whether 
treated as a devise of the house and lot, or a 
bequest of the proceeds.—May v. Sherrard’s 
Legatees, Va., 79 S. E. 1026. 

108. Words of Purchase.—Where testator 
bequeathed a portion of his estate in trust for 
his granddaughter for life with remainder over 
to “the child or children which she may leave 
surviving her and the lawful issue of them who 
mav then be deceased,” the words quoted were 
words of purchase and not of limitation, and 
the trust continued until the granddaughter’s 
death.—In re Kelleran’s Estate, Pa., 88 Atl. 865. 





